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STATE OF VERMONT
ENVI RONVENTAL BOARD
10 V. S. A, CHAPTER 151

RE: Gty of Burlington Declaratory Ruling No. 125
Resource Recovery Project
Burlington, Vernmont 05401

A petition for a declaratory ruling was filed with the
Envi ronnental Board on November 14, 1980 by the Cty of Bur-
lington, Departnent of Streets (the Gty), concerning the
applicability of 10 V.S. A Chapter 151 (Act 250) to a proposed
resource recovery project to be located in that Gty. The
Envi ronnental Board heard this matter in a public hearing on
January 27, 1981, with Leonard U WIson, ai rman, presiding.

The follow ng parties were present:

Petitioner, Gty of Burlington, by Richard C. Wittlesey,
Esq. and James R Qgden

Chittenden County Regional Planning and Devel opment Com
mssion, by Arthur R Hogan, Jr.

State of Vernont, Agency of Environnmental Conservation,
by Richard Valentinetti

The City of Wnooski, by WIIliam wargo, Esq.

Burlington Recycling, which had requested party status

at the pre-hearing conference, withdrew its petition
bef ore the. Board.

Fi ndi ngs of Fact

1. The Gty of Wnooski presented a petition for party status
inthis matter pursuant to Board Rule 12(Q). he Board
finds that the resource recovery facility could adversely
affect the interests of the Gty of Wnooski under the
provisions of 10 V.S. A §6086(a). Specifically, we find
that the disposal of fly ash and other residue fromthe
facility could adversely affect Wnooski's interest in
t he wat er qualit?/ of the Intervale wetlands and the W nooski -
River. W also find that the facility could emt air pollu--
tion into a shared air basin with difficult air quality
problens, and that this pollution mght adversely affect
air quality in Wnooski. W therefore find that W nooski
is entitled to party status in this proceeding.

2. The Burlington Department of Streets proposes to construct
a resource recovery facility on a parcel of Cty-owned |and
consisting of approximately six acres. This facility wll
have three purposes. It will be a refuse incinerator,
intended to reduce by approximately 75% the volune of solid
waste that the City deposits inits landfill. It will be
a resource recovery facility, designed to renove recyclable
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metals fromthe Gty's wastestream for sale as scrap
Finally, the incineration process will produce as a by-
product high tenperature water, which wll be piped to
maj or buildings of the University of Vernont and the

Medi cal Center Hospital of Vernont to be utilized for heat-
ing and cooling those buil dings.

The high tenperature water transport line will be laid
underground within a designated 15 foot right-of-way, 7,475
feet in length. Consequently, at |east 2.57 acres of |and
will be directly involved in the construction of that |ine.
W reasonably expect that the construction of this line
will in fact involve the entire width of the roadways in
which the easenent lies, as the City's witnesses testified
that the line would not be confined to a single traffic

| ane.  However, due to our findings below, wth respect

to the Cty's landfill, we find that it is unnecessary to
determne exactly how much additional |and would thus be
involved in the project.

The resource recovery facility is the key elenent of a
proposed integrated solid waste managenent system which
Includes the plant itself, the high tenperature water
transportation lines, and the Cty's landfill in the Inter-
vale, a tract of approximately 16 acres |ocated about 1/4
mle fromthe facility site. Upon review of the testinony
and exhibits presented to the Board, we find the landfil

Is incident to the use of the proposed resource facility.
This finding is based upon the follow ng facts:

(a) The Executive Summary of the Feasibility Study
for the facility (Exhibit #6), and the Cty's
schematic solid waste flow diagram (Exhibit #4),
clearly state that the facility and the landfill
are operational conponents of a single waste
di sposal system Under the proposed plan, 15%
of the Gty's municipal solid waste -- materials
such as stunps and construction debris that
woul d not burn well -- would be trucked directly
to the Gty's landfill. The renaining 85% woul d
be trucked to the facility, where it would be
processed and burned. The residue fromthat
process -- ashes and unburned materials that
are not reclaimed, anounting to about 10% of
the volune of the solid waste delivered to the
facility -- would also be trucked to the landfill
for disposal.

(b) The Gty's proposal to build the resource re-
covery facility is the Gty's response to existing

problens with its landfill. The facility would
make it possible for the Gty to operate the
landfill much Ionger and on different terns than

woul d be the case without the facility. The
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existing landfill is located on the edge of a
wet | and. Leachate fromthis landfill has been

t he subject of considerable concern. The State
of Vernont Solid Waste Managenent Program has
refused to certify the site under existing state
regul ations (See Exhibits #8 and #9). Wthout
the inplenentation of the resource recovery
program the state would permt the landfill to
be used for only as long as it would be reasona-
ble for Burlington to develop an alternative
landfill site, at nost two or three nore years.
|f the resource recovery facilitK I's constructed,
however, the state will permt the Gty to oper-
ate the landfill for at least five years, and may
authorize its use for several succeeding five-
year periods.

The construction and operation of the resource recovery
facility will physically alter the use of the City landfill

in several

a.

ways:

The landfill will continue to be used for the
di sposal of nunicipal solid waste, both directly
and indirectly, for a nuch |onger period of tine
than it would otherwi se be used w thout the con-
struction of the facility. Wtnesses for the
Gty and the state testified that if the resource
recovery facility were not built, the landfil
woul d be operated for a maxi num of three nore
Kears at present disposal levels. On the other
and, if the facility is constructed, the |and-
fill will be operated for two or three nore years
at present disposal levels (until the recovery
facility comes on line), and then for up to 25
additional years as the repository for non-
processabl e waste and the ash from the resource
recovery facility. The Executive Summary for
the project states that "[ultilization of the
Gty's landfill in this manner would result in
extending its useful life through the year 2005."
Exhibit 46 at E-I).

The nature of the fill to be placed in the |and-
fill will be substantially altered by the opera-
tion of the resource recovery facility. Wtnesses
for the state and the Gty testified that the

ash residue generated by the facility wll be

nore concentrated than "ordinary" nunicipal waste,
and therefore would require additional precautions
i n disposal.

In order for the landfill to be utilized as the
di sposal site for the facility's ash, the physical
construction of inprovenents nust occur on the
site. The State's solid waste nanagenent program




will require at least the follow ng: devel op-
ment of a 65'-70"' horizontal separation barrier
between the refuse and the water course at the
base of the site, created by substantial fill

of dirt, concrete, building denmolition and other
materials; provisions for nethane gas control and
moni toring: and provisions to channel and direct
surface water flow at the base of the site (See
Exhi bit #8). These physical alterations are the
“construction of inprovenents” within the neaning
of that termas defined in Board Rule 2(D)

because they would both nodify and extend the

use of the landfill site.

The construction and operation of the resource recovery
facility will directly involve nore than ten acres of
Cty-owned land. The plant itself is |ocated on a parce
of “slightly over six acres; the high-tenperature water
lines wll directly involve at |east 2.57 acres; and the

landfill, which is an integral conponent of this project,
covers approximately 16 acres. W find that this project
will involve at |east 24.57 acres of |and owned by the
petitioner.

Concl usi ons of Law

1.

Based upon the evidence submtted to the Board, and our _

Fi ndi ngs of Fact reported herein, we conclude that the Gty
of Burlington's resource recoverK facility is a "devel op-
ment" for nunicipal purposes within the nmeaning of those
terms in 10 V.S. A §6001(3). The project therefore
requires a permt pursuant to 10 V.S A §608l(a). The
statute states:

"The word 'devel opnent’ al so means the construc-
tion of inprovenments on a tract of l|and invol ving
more than 10 acres which is to be used for
muni ci pal or state purposes. In conmputing the
amount of land involved, l[and shall be included
which is incident to the use such as |awns,
par ki ng areas, roadways, |eaching fields and
accessory buildings."

Moreover, even if we concluded that the physical altera-
tions that this project will require at the landfill

site would not be the "construction of inprovenents"
within the neaning of that termin the Act and the Board's
Rules, this Board would still conclude that the project

i nvolved nore than 10 acres of land and was therefore.
subject to the jurisdiction of the Act. This conclusion
i's based upon our finding that the landfill disposal area
for the resource recovery project is land "incident to
the use" of the resource recovery facility. The Supreme
Court has held, "It is clear that there is no warrant for




restricting the term["involved land"] to the acreage
actually used in the construction of inprovenents. . . .
Such an interpretation [would be] inconsistent with the
concept of land that is "incident to the use,' which

land I's required to be included in conputing the anmount

of land involved." Conmittee to Save the Bishop's House
v, Vt. Medical Center, 137 Vi. 142,152 (19/9). The Gty s
plans tor the lTandiill are integrally related to the

devel opment of the resource recovery facility, and the
landfill will be a key conmponent of that facility's
operation. The legislature addressed just this type of
circunstance when it enunerated several exanples of |and
uses which would be "incident to the use" of a devel opnent
project. Athough the termis not to be limted to

the enunerated exanples, one of those exanples is directly
anal ogous to the issue before the Board. Anong the enu-
nmerated exanples are leaching fields, i.e., disposal areas
for a project's wastewater. W believe the term"incident
to the use" also enconpasses |and which is to be utilized
for the disposal of a project's solid waste residue, at

| east where the disposal of that residue will have sub-
stantial physical and operational effects on the disposal
site.

ORDER

The City of Burlington Department of Streets may not
comrence construction on the resource recovery facility or
any of its conponents wthout receipt of a land use permt
as required by 10 V.S. A §6081(a).

Dated at Montpelier, Vermont this 11th day of March, 1981.

ENVI RONMVENTAL BOARD

By . - éﬂ é(/&éaﬁ&/

eopard U. Wilson
Chai r man

Menbers participating
in this decision:
Leonard U. WIson

Dwi ght E. Burnham, Sr.
Melvin H Carter
Daniel C. Lyons
Donal d B. Sargent




